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DATE: July 19, 1999 DOCUMENT TI TLE: Gui dance on Definition
of APublic Charge@ in Imm gration Laws
and Policies

TO Community Health Centers
M grant Health Centers
Health Care for the Honel ess Programns
Heal th Services for Residents of Public Housing
Federally Qualified Health Center Look-Alikes
Primary Care Associ ations
Primary Care Offices

The Departnment of Justice (DoJ) recently published a Notice of
Proposed Rul emaking (NPRM that clarifies the types of public

benefits that will and will not be considered in public charge
determ nations. These new regul ati ons provi de gui dance t hat
receiving health care and other critical services will not

affect an individual:=s inm gration status. All Health
Resources and Services Adm nistration (HRSA) programs, as well
as Medicaid (except long-termcare) and State Childrens Health
| nsurance Program (CHI P), are anpng the services that

i mm grants can receive without affecting their immgration
status. The Bureau of Primary Health Care (BPHC) is pleased
that this policy issue has been clarified to the benefit of
the patients served by its prograns.

Provi si ons of Proposed Rul e

The new policy, as outlined in the NPRM published in the
Federal Register on May 26, 1999, is effective imediately and
i ncludes a 60-day comment period. It is unlikely that this
process will result in any changes to the key provisions of
this policy. All Federal agencies inpacted by this policy
have been instructed to inmplenent this policy, to send

gui dance to their field offices and program grantees, and to
work with community organi zations to educate their
constituents regarding this new policy. Instruction to al
field offices of the Imm gration and Naturalization Service




(INS) were sent fromthe DoJ regarding this policy. These
standards are national and do not vary by State.

Backgr ound

Determ nation that a person is a Apublic charge, @ under U. S.
imm gration | aw, has been used as a grounds for
i nadm ssability and deportation of immgrants for nmany years.
Recent imm gration and wel fare reform | aws have generated
further confusion about the relationship between the receipt
of Federal, State, and | ocal public benefits and the
definition of Apublic charge@ in imm gration statutes and
policies. The DoJ decided to publish a proposed rule defining
what prograns nmay be taken into consideration by INS and
others in arriving at a Apublic chargef determ nation in order
to reduce the negative public health consequences produced by
the existing confusion and to provide aliens with better
gui dance as to the types of public benefits that will and w |
not be considered in public charge determ nati ons.

New APublic Chargef Definition

The new DoJ policy defines public charge to mean an alien who
has become (for purposes of deportation) or is likely to
becone (for purposes of adm ssibility or adjustnent of

imm gration status) Aprimarily dependent on the governnent for
subsi stence, as denonstrated by either the receipt of public
cash assi stance for incone maintenance or institutionalization
for long-termcare at governnent expense.(

Totality of the Circunstances Test

The NPRM states that recei pt of cash welfare assistance cannot
automatically result in a public charge inadm ssability
determ nation. The INS and DoJ officers nust still apply a
Atotality of the circunstancesi test which may include receipt
of cash assistance for incone maintenance purposes, but also
nmust include several mandatory factors, including age, health,
fam |y status, assets and resources, financial status,
education and skills.

The | onger an alien has received cash inconme-nmai ntenance
benefits in the past and the greater the amount of benefits,
the stronger the inplication that the alien is likely to
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become a public charge. The negative inplication of past
recei pt of such benefits or past institutionalization,
however, may be overconme by positive factors in the alien:ss
case, denonstrating an ability to be self-supporting. Past
recei pt of non-cash benefits (other than institutionalization
for long-termcare) will not be taken into account under the
totality of the circunstances test.

Benefits Considered for Public Charge Purposes

Cash benefits for income maintenance, which can be considered
by imm gration officials as part of the public charge
det erm nations, include the follow ng:

1) Supplementa Security Income

2) Temporary Assstance for Needy Families, not including non-cash benefits and services such as
child care and transportation, or one-time emergency payments to avoid the need for on-going
cash assistance, and;

3) State and local cash benefit programs that are for the purpose of income maintenance (often
caled AGenerd Assstancell but which may exist under other names).

4) Long-term care benefits under Medicaid

Benefits Not Considered for Public Char ge Pur poses

The HRSA programs, including all health center programs, are not considered as a cash benefit
for income maintenance purposes. Programsthat are not consdered as a cash benefit for income
maintenance purposes, and thus will not be considered by immigration officias as part of the public
charge determinations, include:

1) Hedth center programs

2) Medicaid, except long-term care. Short periods of rehabilitation are not to be considered.

3) Childrerrs Hedth Insurance Program

4) Immunizations

5) Testing and trestment of symptoms of communicable diseases

6) Prenatal care

7) Nutrition programs, including Food Stamps, the Specid Supplementa Nutrition Program for
Women, Infants and Children (WIC), the National School Lunch and Breskfast programs, and
other supplementary and emergency food ass stance programs

8) Housing assstance

9) Child care services

10)  Emergency assstance, such asthe Low Income Home Energy Assistance Program
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11)  Emergency dissdter relief

12)  Fodger care and adoption assistance

13)  Educationd assgtance, including benefits under the Head Start Act and ad for dementary,
secondary, or higher education

14)  Jobtraning programs

15)  In-kind, community-based programs, services, or assistance (such as soup kitchens, crisis
counsding and intervention, and short-term shelter)

Eligible non-citizens can use all of the services listed above without fear that use of these
services will be considered evidence of public charge status. Receipt of these non-cash services

does not affect the right of immigrants to be sponsors of other immigrants under an affidavit of support.

Receipt of Cash Wefare by Family Members

Also, the receipt of cash wedfare assistance by family memberswill not be consdered relevant to public
charge determinations of anindividua. The only time this generd rule would not apply would be if the
family were rdiant on ther family member=s cash public benefits asits sole means of support. If parents
enroll their children in programs for which they are digible, the INS or State will not consder them to be
public charges unless these programs provide the sole financid support for the family.

Exceptions from Public Char ge Deter minations

Thefollowing are exempt from public charge determingtions:

1) Refugees and asylees

2) Ameragan immigrants

3) Applicants under the Cuban Adjustment Act

4) Applicants under the Nicaraguan Relief Act

5) Applicants under the Haitian Refugee Immigration Fairness Act

6) Lawful permanent residents who have been outsde the U.S. 180 days or less

Recommendations

The BPHC encourages BPHC grantees to convey thisinformation to their patients and affiliating service
providers so that patients can take full advantage of the services to which they are entitled without fear
of it affecting tharr immigration status. Primary Care Associations (PCAS) and hedth center programs
may want to take the following steps:
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1) Center staff should be educated regarding these new policies and how they affect the patients
they serve.

2) Centers should prepare Sgns and legflets regarding the new policiesthat are trandated into the
languages spoken by the hedlth center patients.

3) Outreach workers and other center staff should convey the information to the patients with
whom they interact and be prepared to answer questions regarding the policy.

4) The PCAs and center staff and board members should work with other advocacy and service
organizations providing services to immigrant families regarding how to Aget the word out(
regarding these new policies.

It isaso important to note that information and support is avaladle for centers and PCAs from nationd
organizations such as the Nationa Association of Community Hedlth Centers.

Medicaid and CHIP It is inportant for health centers to note
t hat Medicaid (except long-termcare) and CHIP will also not
be considered in public charge determ nations. W encourage
centers to enroll your eligible Medicaid and CHI P i nm grant
patients and their children into these progranms so that you
may receive the rei mbursenent afforded under these prograns
for these patients, rather than using |imted BPHC funds
targeted for uninsured individuals.

Social Services It is also inportant for center staff to
convey to inmm grant patients that they are eligible for such
prograns as W C and housi ng assi stance, and to refer them for
t hese services as appropriate.

We encourage you to becone famliar with the NPRM and the
Fi el d Gui dance published in the Federal Register, which are
avail able online at http://ww. hrsa.gov. |If you have any
guestions regardi ng how these policies affect health center
programnms, please contact Leigh Thurnmond at (301) 594-4065.

Marilyn H Gaston,M D.
Assi stant Surgeon Cener al
Associ ate Adm ni strator
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